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FOR REVIEW 


I. Was it error for the Court below to exclude the testi- 
mony of appellant’s expert appraiser regarding the sale 
of certain comparable properties? 
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Il. Was it error for the Court below to refuse to instruct 
the jury that the funds being used to acquire the con- 
demned property were not public funds? 


PRIOR PROCEEDINGS 


This case has not been before this Court under the above 
or any other caption. 


REFERENCES TO PARTIES AND RULINGS 


The rulings of Judge Joseph C. Waddy are contained in 
the Transcript. All parties are as set forth in the caption. 


STATEMENT OF THE CASE 


This appeal involves the condemnation of Parcels 1 and 9 
in Square 532 in the District of Columbia by the United 
States of America, for use as an office building for the 
Federal Home Loan Bank (Tr. 4). The date of this taking 
was January 18, 1968 (Tr. 7). 


At the outset of the trial, appellant’s counsel requested 
that the jury be instructed by the Court that tax dollars were 
not being used to finance the acquisition of the property. 
The Court denied this request (Tr. 10). 


During the course of the trial, appellant’s expert appraiser, 
Lee, testified as to his opinion of the value of the property, 
based upon comparable sales of similar property. One of the 
qualifications of similar property was that such property be 
zoned in the S-P, or Special Purpose, classification, which 
was the zoning of the subject property (Tr. 61). 


Mr. Lee testified that the Special Purpose zones in the 
District of Columbia were located in the areas of the Senate 
Office Building, Judiciary Square and along Massachusetts 
Avenue from 10th Street to the vicinity of Dupont Circle 
and on both sides of 16th Street below and above the inter- 
sections of Rhode Island Avenue and Massachusetts Avenue 
(Tr. 63). 
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After testifying concerning comparable sales in the immed- 
iate or near-immediate areas of the subject property, (Tr. 
73-80) Mr. Lee was questioned concerning sales in the Special 
Purpose zones from 16th Street to 18th Street (Tr. 81). At 
this juncture, the Appellee objected on the basis that the 
sales in these areas were not comparable. The Court sus- 
tained this objection and did not allow Mr. Lee to testify 
concerning these sales (Tr. 89). Mr. Lee’s opinion of the 
value of the subject property was $736,700.00 or $55.00 
per square foot (Tr. ). The Appellee’s experts valued the 
subject property at $35.00 per square foot (Tr. 468) and 
$35.46 per square foot. 


The jury returned a verdict for the subject property in the 
sum of $475,000.00, or $35.46 per square foot. 


ARGUMENT 


IT WAS ERROR FOR THE COURT BELOW TO 
EXCLUDE THE TESTIMONY OF APPELLANT’S 
APPRAISER REGARDING THE SALE OF CER- 
TAIN COMPARABLE PROPERTIES. 


Appellant’s expert appraiser, Mr. Lee, testified that his 
opinion of value was based upon comparable sales within 
the immediate area of the property (Tr. 71-76) as well as 
comparable sales in other Special Purpose zoned areas (Tr. 
76). However, when Lee attempted to testify concerning 
comparable sales in the area of 16th and 18th Streets and 
Massachusetts Avenue, the Court below refused to allow him 
to do so, stating that “. . . we have to take judicial notice 
of the proximity or lack of proximity to a subject property.” 
(Tr. 83). This ruling was despite testimony that there were 
very few areas of Special Purpose zoning in the city (Tr. 
63), and that there was very little sales activity in 1966 and 
1967, most of the comparable sales in the immediate area 
being in 1965 (Tr. 71-80). 
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If evidence is to be used in a supporting fashion, lack of 
comparability in itself does not render that evidence inadmis- 
sible. United States y. Johnson, 285 F.2d 35 (9th Cir. 1961] ). 
The effect of excluding this testimony was that the jury had 
an opinion of value from Lee that was unsupported by any 
market data whatsoever. This damaged the credibility of 
Lee’s testimony. 


In District of Columbia Redevelopment Land Agency vy, 
61 Parcels of Land, 98 U.S. App. D. C. 367 (1956), this 
Court states 


“that an expert on values may explain to the jury, as 
a basis for his opinion of the value of the property 
being taken by eminent domain, information he has 
obtained about other sales, including prices, though 
he was not a personal Participant in the transactions 
and did not have personal knowledge of the Prices 
or other circumstances or details of them.” 


This opinion further States that the admission of such testi- 
mony is subject to the trial court’s discretion as to questions 
of comparability or remoteness. However, the foundation 
laid in the instant case for the admission of sales data in 
the 16th Street area was that it was one of the few S-P areas 
in the city and was located some twelve to twenty blocks 
from the subject property. In view of these circumstances, 
it is submitted that it was an abuse of discretion to exclude 
the testimony and it was error which prejudiced the appel- 
lant’s case in the eyes of the jury. 


In Loughran v. United States, 62 App. D.C. 57 (1933), 
certain comparable sales were admitted over the objection 
of the Untied States and this Court, in review stated that: 

“over objection, the Court admitted evidence of these 
sales as items of proof which such a jury is entitled 
to receive and weigh, and ultimately to give them 


such weight as they may consider them to be worth, 
if any.” 


This jury was likewise “entitled to receive and weigh” the 
evidence as to comparable sales in the Special Purpose zones 
cited by Lee. 
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For the above reasons, it was error for the Court 
exclude the testimony of comparable sales. 


0 


IT WAS ERROR FOR THE COURT BELOW TO 
REFUSE TO INSTRUCT THE JURY THAT THE 
FUNDS BEING USED TO ACQUIRE THE CON- 
DEMNED PROPERTY WERE NOT PUBLIC FUNDS. 


At the outset of the trial, counsel for the appellant asked 
the Court to instruct the jury that the “tax dollar is not 
being used to finance the acquisition of the property.” The 
Court responded that it would not give that instruction 
“because it wouldn’t be accurate” (Tr. 10). The purpose for 
the condemnation of this ground was for the use of the 
ground as a site for an office building to be occupied by the 
Federal Home Loan Bank Board. The funds used for the 
acquisition of this site were therefore not public funds. 


In its summation to the jury, the appellee queried the 
jury as to whether they would want to spend “its money” 
in the amount sought by the owners. The failure of the 
Court to instruct the jury as to the source of the funds used 
in this acquisition clearly prejudiced the appellant in light 
of this comment to the jury. The Courts stated reason for 
not instructing, that such an instruction would not be 
“‘accurate’””, was contrary to fact. 


CONCLUSION 


For the above reasons appellant prays for an Order of this 
Court reversing the judgment. 


Respectfully submitted, 


William T. Hannan 
DeLancey W. Davis 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


OPINION BELOW 


The district court (Honorable Joseph ¢. Waddy) did 


not write an opinion. 


JURISDICTION 


The judgment of the district court was filed on 
May 28, 1969, and a notice of appeal was filed July 23, 1969 


The jurisdiction of this Court rests on 28 U.S.C. sec. 1291. 


sine 
ISSUES PRESENTED 

1. Didi the trial court have discretion to exclude 
sales of property located in a different section of the city, 
15 - 20 blocks from the subject property, after the landowners’ 
witness had already testified to 18 comparable sales in the 
immediate area of the subject property? 

2. ‘Were appellants entitled to an instruction that 
public funds were! not being used to acquire this property, when 
this was not shown to be true, and in any event no reference to 
public or taxpayers’ funds was made to the jury? 

STATEMENT 

The United States instituted condemnation proceedings 
on January 17, 1968, to acquire certain land in Squares 532 and 
570 in the District of Columbia for the construction of a new 
Federal Home Loan Bank. Parcels 1 and 9 were tried before a 
jury from May 5 to May 13, 1969, The jury awarded $475,000 


and this appeal followed. 


Parcels 1 and 9 are adjoining parcels located in 


Square 532, fronting on Third and D Streets, N. W., but not 
occupying the corner. The property was unimproved on the date 


of taking. 
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Mr. Lee, appellants' appraiser, testified as to his 
opinion of the value of the property, based upon comparable 


sales of similar property. Mr. Lee was permitted to testify, 


without objection, concerning 18 comparable sales in the 


neighborhood of the subject property (Blair Tr. 71-80)! . All 


of the sales were of S-P, or Special Purpose, zoned property, 
the same as the subject property. Six of those sales were 
located in Square 532, the subject square; five sales were 
located in Square 531, immediately to the noxth; and seven sales 
were in Square 517, approximately four-five blocks away. The 
prices ranged from $10.58 per square foot to $57.87 per square 
foot. In addition, Mr. Lee was familiar with 30 or 40 other 
sales in the area (Miller's Tr. 25-26). Mr. Lee was then 
questioned concerning sales of property in the ae of 16th to 
18th Street and Massachusetts Avenue, near Dupont Circle (Blair 
Tr. 80-81). Appellee objected to testimony conserning these sales 
on the grounds that they were in an entirely different neighbor- 


hood, and further that there was an abundance of sales evidence’ 


1/ Three different court reporters were involved in this 
case, and each numbered her portion beginning with page 
one. All transcript references in this brief will, therefore, 

begin with the name of the court reporter. 
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within the subject neighborhood (Blair Tr. 81, 87-88). The 


court sustained appellee's objection, stating (Miller Tr., 
Addendum to Tr. 2-A): 


The Court will take judicial notice of 
the geographical fact that a character of those 
properties and the uses of properties on 
Massachusetts Avenue, Northwest, between 
16th & 18th Street, Northwest, are not, and 
were not on or about Jan. 6, 1968, or within 
any reasonable time thereof, comparable to 
the properties that are the subject of this 
litigation. 


The court cited in support of its conclusion 


Leeaye, Inc. v. District of Columbia Redevelop. Land Ag., 


111 U.S. App. D.C. 317, 296 F.2d 438 (1961), and Loughran 
v. United States, 62 App. D.C. 57, 64 F.2d 555 (1933). 
As additional support, the court noted (Miller Tr., Addendum 


to Tr. 2-B): 


* * * substantial evidence has already been 
admitted as to comparable sales within an 

area of which is more nearly comparable to the 
area that is involved. 


=S 
Furthermore, the qualifications of this 

witness as an expert have been acres by 

all parties. 

At the outset of the trial, appellants requested, and 
the court refused, an instruction that the funds being used to 
acquire the property were not public funds (Blair Tr. 10). At 
no point during the trial or in the summation to the jury did 
appellee refer to taxpayers, tax dollars or public funds being 
used to pay for this acquisition. In-sumation to the jury, 
counsel for appellee did ask the jurors to place themselves, 
individually, in the shoes of a prospective purchaser and to 
consider all of the facts in determining the amolint to be awarded 
appellants (Hatch Tr. 4, 5, 12, 17). | 
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| 
THE DISTRICT COURT PROPERLY EXCLUDED THE SALES’ 
AT 16th TO 18th STREETS AND MASSACHUSETTS 
AVENUE, NEAR DUPONT CIRCLE | 


A. It was within the discretion of the trial court 
CL .  — 
to exclude those sales as not comparable on the grounds of 


remoteness in distance. - The excluded sales were of property 15 - 
° | 
20 blocks from the subject property, located in a different section 


| 
of the city. It hardly requires argument to anyone even generally 


familiar with Washington that the area of 16th to 18th Streets and 
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Massachusetts Avenue, located between Scott and Dupont Circles, 
and lined with luxury apartment buildings, modern office build- 
ings and embassy chanceries, is not comparable to the area 

around the courthouses, where the subject property was located 
(see testimony of Hall, Blair Tr. 495). In addition, the trial 
court, in determining the question of remoteness, had the right 
to consider the fact that there was a substantial number of sales 
right in the subject area (Blair Tr. 87-88; Lee - 30 or 40 in 
addition to 18 towhich he testified--Miller Tr. 25-26; Reynolds-- 
as many as 100 sales--Blair Tr. 341-342). The trial court found 
the upper Massachusetts Avenue sales to be not comparable and 
held them inadmissible. Appellants claim this as error, arguing 
that, "TE evidence is to be used in a supporting fashion, lack of 
comparability in itself does not render that evidence inadmissible" 


(Br. 4). 


This argument is untenable. The law in this jurisdiction 


is settled that lack of comparability will render a sale inadmissible, 
and that a trial judge has discretion to make a threshold determina- 
tion of comparability. In Loughran v. United States, 62 App. D.C. 

57, 64 F.2d 555 (1933), the trial judge refused to permit the jury 

to consider sales of property on the north side of Pennsylvania 
Avenue as comparable to property on the south side of Pennsylvania 
Avenue. In affirming, this Court held that (62 App. D.C. at 59, 

64 F.2d at 557): 
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* * *[I]n our opinion the rulings of the trial 
judge were fully within his discretionary 
authority, and the evidence of values and of 

sales, as tendered and rejected, did not 

relate to properties of like character and 

quality, similarly situated, and affected by 

the same causes as the appellants’ property. Kerr 
v. South Park, 117 U.S. 386, 6 S. Ct. 801, 29 

L. Ed. 924; Shoemaker v. U. S., 147 U.S. 305, 13 

S. Ct. 361, 37 L. Ed. 170; Franzen v. Chicago, 

M. & St. P. R. Co. (C. C. A.) 278 F. 370; Patterson 
v. Baltimore, 127 Md. 233, 96 A. 458. 


And any court sitting in the city of 
Washington might almost take judicial notice, 
as of a geographical fact of general notoriety, 
that for generations there has been no compara- 
bility of value or similarity of use in properties 
fronting on the north and south sides of Pennsylvania 
Avenue, and a recognition of this fact by the 
appellants is implied in the attempts of their 
brief to explain it. | 


| 
This discretion lodged in the trial judge to exclude 


sales deemed not comparable was reaffirmed in Leeaye Inc. v. 
District of Columbia Redevelop. Land Ag., 111 U.S. App. D.C. 317, 
296 F.2d 438 (1961), citing with approval Loughran v. United States, 
Supra. In Leeaye, sales of property, including a site at North 
Capitol, Louisiana Avenue and D Streets, N. W., were found to be 
"simply not 'comparable' to sales of property in Southwest." 111 
U.S. App. D.C. at 318, 296 F.2d at 440. This Court, therefore, 
upheld the trial judge's discretion in excluding such sales from 


jury consideration. 


Sh. 


Also in point is District of Columbia v. Lot 813 in 
Square 568, 232 F.Supp. 714 (1964), aff'd sub nom, Rubenstein 
v. District of Columbia, 120 U.S. App. D.C. 352, 346 F.2d 833 
(1965). The trial judge had excluded evidence of sales used by 
the landowners' appraiser to "check" his "judgment" on valuation. 
Motion for a new trial was denied, the trial court holding, inter 
alia (232 F.Supp. at 718): 

There was thus a factor of remoteness in 

distance which the Court was required to 

consider, since substantial differences 

in comparability can exist within the 

comparatively large distance (in dense 

urban areas) encompassed by these city 

blocks. 
This Court affirmed on the opinion of the trial court. Rubenstein 
v. District of Columbia, supra. 

The trial court here was therefore within its discre- 

tion in ruling out these sales on the grounds of remoteness in 


distance. Indeed, counsel for Landowners at the trial level 


candidly recognized as much, commenting that, "I know, before 


the Court rules that your Honor has a great deal of discretion 


here" (Blair Tr. 85). 


B. It was within the discretion of the trial court to 


limit the proof by excluding the sales since Mr. Lee, the land- 


owners! appraiser, had already testified to 18 comparable sales 
in the neighboring area. - After Mr. Lee had testified to 18 
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comparable sales in the immediate vicinity of the subject 
property, the trial judge was: surely within hils discretion in 
calling the parade of sales to a halt. "Such a limitation on 
proof fof sales] may be reasonably applied with a sound exercise 
of discretion by the Commission Chairman or the Court, just as 
reasonable limitations may be placed on the number of expert 
witnesses permitted to testify on a particular subject.” United 


States v. 1,053.27 Acres in Osage County, Kansas, 446 F.2d 1234, 


1237 (C.A. 10, 1971). 


Mr. Lee's 18 sales ranged from $10.58 per square foot 


to $57.87 per square foot (Blair Tr. 71-80). At the upper end of 
this range, Mr. Lee reported two sales in the $57 category: Lot 
803 in Square 532, at $57.06 per square foor;*) and Lot 842 in 
Square 517, at $57.87 per square foot (Blair Tr. 80; Miller Tr. 
23-24). There was, therefore, ample evidence to support Mr. Lee's 
valuation of $55 per square foot if the jury had chosen to accept 


it. Under these circumstances appellants have not demonstrated 


2/ Erroneously transcribed as $37.06 per square foot (Blair Tr. 

73). 2,436 square feet sold for $139,000 (Blair Tr. 73), or 
$57.06 per square foot. The cross-examination of Mr. Lee verifies 
this (Miller Tr. 16, 33, 34, 35, 36, 37). 
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prejudice by the court's exclusion of additional sales. Leeaye, 


Inc. v. District of Columbia Redevelop. Land Ag., supra, 111 U.S. 


App. D.C. at 318, 296 F.2d at 440: 


They presented no demonstration either to the 
trial court or to us as to how the excluded 
testimony could have enhanced the award to the 
appellants where there was already ample evi- 
dence of a valuation of $5.00 per square foot 
if the jury had chosen to accept it. 


District of Columbia v. Lot 813 in Square 568, supra, 232 F.Supp. 
at 718: 


[When it appeared to the Court that the wit- 
ness, had amply supported his valuation with 
other, nearer sales, it was properly within 
the Court's discretion tp exclude the 
proffered sales. (Emphasis supplied.) 


Moreover, no disclosure was made of the prices of the 
excluded sales. Appellants have not properly preserved this 
point for appeal. As this Court noted in Leea é, supra, 111 
App. D.C. at 318, 296 F.2d at 440, fn. 4: 


We previously pointed out on an appeal by 

the Agency that offers of evidence were incom- 
plete when prices were not disclosed "so as to | 
enable a reviewing court to pass upon the 
importance of the excluded evidence in light 

of the evidence as a whole." District of 
Columbia Redevelopment Land Agency v. 61 
Parcels of Land, 98 U.S. App. D.C. 367, 370, 
235 F.2d 864, 867 (1956). 


APPELLANTS WERE NOT ENTITLED TO AN 
INSTRUCTION THAT PUBLIC FUNDS WERE 
NOT BEING USED TO ACQUIRE THIS PROPERTY 


Appellants argue that they were doripled to an 
instruction that public funds were not being used to acquire 
this property. Even had appellants shown this to be true, 
which they did not, such an instruction is clearly irrelevant 
and imatertal to the issue of just compensation, the only 
question within the province of the jury. Indeed, appellee 
can discern only one purpose of the proffered instruction-- 
to influence the jury to be overly generous in its award to 
the landowners. An attempt to influence the jury in this 
manner was held improper in United States ve 158.76 Acres, 
Windham County, Vermont, 298 F.2d 559, 561 (c.a. 2, 1962), 


where a jury instruction referring to inflation of the dollar 
| 


was held to be "a prejudicial invitation to the jury to be 


generous to the condemnee." 
Appellants stress the importance of their proffered 
instruction in light of a query by appellee in summation to the 
j jury as to whether they would want to spend "its money” in the 
amount sought by the owners. A fair reading of the Gncire 


summation, however, demonstrates that counsel for appellee was 
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not talking about public or taxpayers' funds. He was merely 


asking the members of the jury. to place themselves, individually, 
in the shoes of a prospective purchaser in determining the 
validity of appellants’ claim for compensation. 


‘Now, these people that went into this 
area, These people that bought, they were 
intelligent. They weren't anybody's fools. 
And they paid certain prices. 


If you are going into the market, you, 
and anyone individually, to buy, you are 
going to look at all of the facts, not 
selective facts. 


| If I told you there was a sale of 
fifty-seven dollars per example per square 
foot you would want to know all about it 
before you put your money on the line to 
pay fifty-seven dollars per square foot. 
(Hatch Tr. 4) 


kkk kek 


* * * I will first turn my attention to 
Mr. Lee. He wants you as a reasonable and 
prudent person, to pay seven hundred and 
thirty-six thousand dollars or fifty-five 
dollars per square foot based on what he 
told you. 


You being the reasonable and prudent 
person, there was no need for me to extend 
cross examination ad infinitum for hours 
and hours so far as Mr. Lee is concerned. 


I don't think it would be any necessity 
for us to do it. You would ask pertinent 
questions. Say: Mr. Lee, you want me to 
pay fifty-five dollars? Prove it to me. 

It is my money you are spending. (Hatch Tr. 5) 


kx ke ke kk 
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Now, after all is said and done as a 


reasonable and prudent purchaser, if you 
were that man, that was your money, ‘you were 


putting on the line, would you want to hear 
one part of an assemblage where somebody who 
was holding out to a certain extent /-- would 
you want to hear the $57 that wasn't paid 
really but would you want to hear just the 
high prices? You would want to hear what 
this whole thing went for. (Hatch Tr. 12) 


ek oe * & 


If you were in the market and you were 
looking for a piece of property, I would 
respectfully request that you ask yourself: 
Would you look for a biased opinion? Or, 
would you look for someone who is objective? 
You want to know the good you want to know 
the bad. You want to know the high. You 
want to know the low. (Hatch Tr. 17) (Emphasis 
supplied.) 


* oO 
No reference whatever was made to taxpayers, tax 


dollars or public funds. Appellants' argument is without merit. 


CONCLUSION 
For the foregoing reasons, the judgment below should 


be affirmed. 


Respectfully submitted, 


KENT FRIZZELL, 
Assistant Attorney General. 


EDMUND B. CLARK, 
STANLEY J. FINEMAN, 


Attorneys, Department of Justice, 
Washington, D. Cc. 20530. 
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